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Executive summary

The Draft Oil and Gas Law/DOGL of February 2007 \@approved by the Cabinet on July
same year, and was passed to the Council of Repatises for consideration. The said
Council might deliberate the Law in its currentssesn. This review aims at making timely
contribution to the national debate on this cruarad controversial legislation, which deals
with strategic natural resource. The assessmentwas through a careful analysis of each
article of the law, and was guided by a set of ctbje criteria. Both versions of DOGL, the
Arabic and English, were used though the differdret@veen the two texts is substantial in
too many instances and could have serious ramditsit

The structure of the assessment follows largelystitee structure, sequence and logical flow
of the law itself. The nature of the issue decitiesspace, depth and effort given to its
analysis and the way in which it was assessed.

The followings are the main findings of this contpasive and critical assessment:

1- DOGL as it is suffers from serious structural wesdses, inflicted with many
ambiguities and contains too many flaws. In shidnas more demerits than merits,
and could generate serious and conflicting integtiens and exercise of authorities;

2- It seriously and effectively undermines the Consiinal role of the Council of
Representatives in having the final say on Cordgrtet have direct consequences on
the interest of all the Iraqgi people. If the CouidéiRepresentatives approves DOGL
in its current version, the Council will definitetipo great injustice to itself and betrays
the trust of the people they represent;

3- The Federal Oil and Gas Council /FOGC, un-electgdmof the Executive Branch,
was granted sovereign powers and authority, whitlt®irally and functionally,
could be detrimental to the interests of the Iregp@my. Considering the possibility
that FOGC depends on foreign advisors is very thalrisk could be extremely high;

4- The proposed Law suggest one-only Exploration andution Contract, which has
three Models. Though the DOGL dose not admit i§ type of Contract and its three
models are in reality nothing but a version ofkhewn Production Sharing
Agreement;

5- By adopting one-only Exploration and Production Cact, DOGL imposes what
seems to be a compulsory linkage between “exptoraind “production” phases as
if they are mutually inclusive and essential fag tralidity of a concluded
“Exploration and Production contract”. Such linkageduces disadvantageous long
duration for the concluded contracts, which coelach 37 years;

6- The qualitative features put Iraqi oilfields amaintpe most rewarding fields
worldwide. Under the light of a hypothetical, b@ry possible and realistic, case Iraq
would be able to pay for an investment of $30dwilland its accrued interests, needed
to develop a production capacity ofrfbd within a period of 75 to 120 days if oil
price ranges between $50 to $80 per barrel. Onddaguestion, therefore, the
wisdom of not pursuing the development of oil pratthin capacity through the



national-execution option by Iragi entities onlpdaalso question why DOGL offers
such a long duration to reward the foreign invesg@nerously;

7- DOGL deals with INOC in an apparent confused anmdredlictory fashion. Unless the
identified weaknesses are dealt with and give INRECdeserved priority and
exclusive rights over the fields listed in Annexeand 2; the expected Laws for INOC
and MoO and the “Regulation for Petroleum Operati@re properly drafted, it
would be unrealistic to expect this DOGL to congétsuitable base for sound federal
petroleum policy. Let alone contributing to susédile development in the country,
and the optimal utilization of this depletable dimite petroleum resources.

Introduction

Oil and Energy Committee/ Council of Ministers fisad, on February 1% 2007 the Draft

of Oil and Gas Law. On July®32007, Iraqi Prime Minister Nouri al Maliki annceed that
the Council of Ministers had formally approved rafiversion of the framework law and had
forwarded the bill to the Council of Representadit@ consideration. The Council of
Representatives might debate the law in its cusession. The purpose and hope is that this
review makes a timely contribution to the curreistdurse on this vital but controversial
piece of legislation.

As a matter of methodology and approach this assa#swas conducted after a thorough,
article-by-article, analysis of the Draft Oil an@$Law/ henceforth referred to as DOGL,
dated 15 February 2007. While primarily using the Engliskttl always refer to the Arabic
in case of doubt or to check the accuracy of teditgl. Both texts are available on many
websites including the followingvww.iragoillaw.com

For doing so | used and was guided by the follovantgria:

1-The “internal consistency” of the law;

2- Operationalization of the articles and expectettome;

3- “What if” questions and consequences;

4- The contribution of DOGL to the prime objectivi#ssustainable development and optimal
utilization of hydrocarbon reserves.

Furthermore, my previous work, with the Iragi Mimysof Oil/MoO and Iragi National Oil
Company/INOC, on feasibility studies of oil fiel@welopment 1975-1981, and involvement
in major oil projects and related agreements wiideking with the External Economic
Relation Committee/EERC of the Council of Ministe¥881-1987, had its impact in making
the opinion hereunder.

DOGL has a Preamble, 43 Articles divided amongte@tapters, and 4 Annexes (Titles
only. Both versions of the draft annexes were miiphed, and reportedly were dropped
from the draft legislation prior to its approval the Cabinet). For the benefit of the analysis
it is necessary to mention the titles of these AeseAnnex no. 1: Present producing fields
allocated to the Iraq National Oil Company/INOC;nex no. 2: Discovered (undeveloped)
fields allocated to INOC; Annex no. 3: Discovereddeveloped) fields outside the
operations of INOC, and Annex no. 4: Exploratioeas.

The structure of this assessment follows largetysdume structure, sequence and logical flow
of the law itself. The nature and importance ofidsele decides the space and effort given to
its analysis and the way in which it was assessed.

First: The role of the Parliament/ The Council of Representatives/CoR.



Under Article 5 (A) The Council of Representatigbmll enact all Federal legislation on
Crude Oil and Natural Gas, and shall approve #&drivational petroleum treaties related to
Petroleum Operations that Iraq signs with othentoes.

This Article appears to be good and fair, howeireg close examination this Article could
very well undermines the role, authority and resihty of the CoR.

The words treaties’ and “countries’ implies sovereign state to sovereign state(s)
relationships as it is known under public interoa#l law (Vienna Convention on the Law of
Treaties, entered into force 27 January 1980.)h@rother hand the term “Petroleum
Operations” as defined under Article 4 (19) inclaidall or any of the activities related to
Exploration, Development, Production, separatioth i@atment, storage, transportation and
sale or delivery of Petroleum at the Delivery Poiwport Point or to the agreed Supply Point
inside or outside Iraqg, and includes Natural Geattnent operations and the closure of all
concluded activities;”

Obviously all the activities covered by the terneti®leum Operations” are and could be the
subject matter of commercial contracts more thaeSb-State “treaties”. Furthermore, is it
possible to envisage that under current internatienvironment of globalisation,
privatisation and liberalization States involvertiselves in operational activities such as
those mentioned under the term “Petroleum Opersiti@mertainly not.

Throughout the DOGL the words “contract” or “comtisf not “treaty” or “treaties” were

used with regards to the activities related togéioleum operations. The implications would
be that contracts signed pursuant to DOGL for “Brgtion and Production” are not treaties
and therefore, the approval of the CoR is not aireqent to validate and legalise these
contracts. And if this is the case then the au)af{ DOGL meant, intentionally or not, to
bypass the Council of Representatives and undemitisieole knowing, or anticipating,
beforehand that the CoR might not approve DOGhef€oR was not mentioned at all in the
Law.

This could be the case but one could argue thaicdordance with the same Article 5 (B-
First), the “Council of Ministers shall be respdsisifor recommending proposed legislation
to the Council of Representatives on the developmktihe country's Petroleum resources”,
and therefore, the CoR will always be informedlbaad any development of the country's
Petroleum resources.

Yes, it is a matter of fact that CoR, under Artidkeof the Iragi Constitution, together with
the Federation Council represent the highs fedegalative power in the country. And the
Council of Ministers/CoM, under Article 60 (Firstj the Constitution is obliged to presents
draft laws to CoR, and CoR has the competent, uAdale 61 (first) of the Constitution to
enact federal laws.

What this Article (B-First) all about is “recommand proposed legislation” for enactment by
the CoR. But, as shall be discussed soon, what DtalBs about are “regulations”,
“guidelines”, “instructions” not “legislations”. Wi? Simple: “regulations”, “guidelines”,
“instructions” are within the competence of the Exteve Branch- CoM, the Ministries and
their subordinates. In this way DOGL had managednatp avoid and bypass the elected
members, the Council of Representatives.

Nothing in the operative articles of this Law inalies or even implies that the validity and
entering into force of any “contract” concludingrpuant to this Law is subject to the
approval of the CoR.



It could be argued that the CoR has the power, uAdele 61/ (Second) of the Constitution,
to “Monitor the performance of the executive auitydy such as the implementation of this
Law.

This is true, however, it is recommended that tbar@il of Representatives exercise its
monitoring role, function and responsibility befdhe executive authority inters into any
contractual obligations regarding petroleum segtwter this Law. The Iragi negotiators could
be in better negotiation stands and more carefelnvthey know beforehand that the approval
of the Parliament is, finally, what matters. Furthere, and from legal and practical matters
the approval of the Parliament, through whatevelidmaentary mechanism, of a contract is
more meaningful and less problematic if it occuisito the signing than after, especially
when the contracting party is an international one.

But the exploration and production contracts arellg large in volume (could be well over
600 pages, usually in English), technically com@dexr very specialised, and linguistically
sophisticated. It could be, therefore, unrealitiexpect that members of CoR examine,
discuss and take a decision regarding each ang ewstract.

This could be the case especially under currenditions in the country. However, it is very
feasible, for example, to design model forms aneff beport for each category of contracts
containing all relevant and fundamental data aformnation to be presented by the Prime
Minister/PM- the president of the Federal Oil aras@ouncil/FOGC, before CoR with the
purpose of obtaining the authorisation to conclilnderelated contract.

We should remember that the Constitution, Artidéd,1and this DOGL, Article 1, declare
“Oil and Gas are owned by all the people of Iraqlirthe Regions and Governorates” The
members of the CoR were elected by the rightful ewof this vital national asset. It is,
therefore, legally and constitutionally impermideito deprive these elected representatives
from exercising their constitutional rights andidstto have the ultimate decisions regarding
any contract on behalf of their electorates.

In conclusion, DOGL, in my view, seriously underesthe role and authority of the elected
members of the Parliament. What is needed to didaltiis matter is to devise proper
mechanism through which the Parliament be fullgedly and timely informed about all and
every “Exploration and Production Contract”, whmtuld be concluded pursuant DOGL. If,
on the other hand, the Council of Representatiassgs this DOGL as it is, it will then do a
great injustice to the Iraqi people and betraysnterest and confidence of their constituents.

Second: The Federal Oil and Gas Council/[FOGC

FOGC is an important organ proposed by this piédegislation and has vital and critical
role not only in the implementation of the Law loutthe future development of the country
and the utilisation of the country’s depleteablegeum resources.

Article 5(C-) outlines the composition, the functsoand the operational and procedural
matters related to FOGC'’s work. The functions ofDare elaborated further in many other
Articles throughout this legislation as shall bsatissed.

Considering the significance of this council it elees critical, in-depth and comprehensive
assessment and analysis.

To begin with, institutionally and judging by itsrfctions and authority, FOGC has a mini-
council of ministers or super-ministry status.dutd be similar to Energy Council, which
replaced the Supreme Council for Oil Policy createtthe aftermath of invasion. It is in fact
more similar to an earlier bodies under the formregime of Sadam Hussain, namely the



“Follow-up Committee for Oil Affairs and Agreemeritaplementation”, known as the
“Follow-up Committee”, 1969-79/80 and its succegber“External Economic Relation
Committee”/EERC, 1980-1987.

However, there are three basic differences betWw€¥aBC and the previous two Committees,
which it seems that the author(s) of DOGL had amakéd when granting such significant
and unique powers over Irag’s petroleum wealth.

1. Under previous political regime both legislativelaxecutive powers were in the
hand and under exclusive disposal of the same swgagithority, and this had granted
the former Committees, which were connected togshpteme authority, very
effective power over oil and gas. The current po@ltorder is significantly different
with clear demarcation between the two brancheékeoétate, the Legislative and the
Executive. In other words FOGC does, and shouwtlhave, or should be mandated
to have both these powers;

2. The former two Committees have their own legal idgnEERC, for example, had its
own law, which defines all legal matters relatedeERC: its establishment, mandate
and authority, membership, permanent staff, ridesdnducting its work, the
approval of its decisions by higher authority, &©GC, unlike the previous
Committees especially ERCC, does not have its emnbase. It derives its legitimacy
from DOGL and this could, constitutionally speckingake some of its decisions on
or even involvements in oil and gas matters outgidecope of this law legally
questionable and challengeable.

3. EERC had its own Iraqgi-only permanent staff emptbgad appointed in accordance
with its own law and its defined structure. Thisrmpanent staff headed by a Secretary
General acted as the secretariat for the Commédtethey were who prepared all the
logistical work for the EERC, whose “Members” wémem outside the secretariat.
FOGC, on the other hand, is not obliged to havewts supportive structure and can
employ non-Iragi advisors, as discussed below.

Composition and structure of FOGC

Members of FOGC are of two categories, represeremtind appointees. Furthermore, FOGC
has “Panel of Independent Advisors” and can créattties” if it sees necessary.

The “representative” members of FOGC are specifiedtticle 5 (C-First), and they are
headed by the Prime Minister or his nominee. Tlepresentative” members hold their
membership in FOGC as long as they maintain thaiposn the entities they represents.
The total number of these members depends on theerof the “Producing Governorate
not included in a Region”, and on the number o&“@hief Executives of important related
petroleum companies” excluding the Irag Nationdl@mpany/INOC and the Oil Marketing
Company.

The maximum number of the appointee members igtfieey should be “Experts in
petroleum, finance, and economy”, “to be appoirited period not exceeding five (5) years
based on a resolution from the Council of Ministers

The following remarks are made on the issue of nezsibp within FOGC:

1. The total final number of FOGC members cannot kedfifor the time-being, for the
reasons mentioned above. However, a minimum of &®lpers is not unreasonable.
Parkinson’s Law and experience tell that the largéine number, the lest efficient,
serious and comprehensive a council would be inlgoting its business and
performing its duties. Since the decisions of FO&€taken on a 2/3 majority,
according to Article 5 (C-Eleventh), then good dafadliscussion is expected on any



issue. With 15 members there will be many sessaosgood deal of time to make a
decision;

. The fact that the “representative” members areona full-time base, they are
expected to depends largely on the professionatpadialised logistical support from
within the FOGC, not from the entities they représe Non-availability of such
logistical support could very well hamper the wofkFOGC and the time it needs to
accomplish its duties. Usually the turnover of menship for such representatives is
high and politically sensitive, and this undoubyellhs its negative consequences and
impacts on the competency of FOGC. Experience addls that record of full-
attendance is not encouraging due to their frequésgions outside the country. And
without permanent alternate members, there woula $erious discontinuity problem.
. The representation of “Producing Governorate ndutted in a Region” has technical
and political aspects. Technically, Article 4 (Rdefines Producing Governorate as
“any Iragi Governorate that produces Crude Oil aatiral gas continually on rates
more than one hundred and fifty thousand (150,0@&els a day;” By looking to the
geographic location of the Iraqi oilfields, its gds conclude that there will be too
many Governorates represented on FOGC. Howevewdhe “or” in the above
definition is problematic. A strict interpretatieould exclude Governorate(s), which
produces natural gas only, a non-associated gasatter how large such a
production over and above the qualifying productiate. A revision of the said article
by inserting “and/or” instead of “and” could reselthis problem. On the political
aspect, who will nominates the representative mfoalucing Governorate, the Prime
Minister, since he is the president of FOGC, theri@d of Ministers or the producing
Governorate itself? And who decides in case ospute? DOGL provides no answer,
the Federal Supreme Court, may be but this has todiuded in the legislation. (The
Federal Supreme Court, pursuant to Article 93/ (Bgwof the Constitution, have
jurisdiction over “Settling disputes that arisevioe¢n the federal government and the
governments of the regions and governorates, npalities, and local
administrations.”)

. The functions and responsibilities of FOGC reqailganced competence in legal
matters especially in the field of private interaaal law of contracts. Yet there is no
legal expert among the fixed-term appointee memlbéws could FOGC address the
complicated legal matters of various contractsbélsty through the Panel of
Independent Advisors. But this is contentious eradt shall be discussed below.

. Article 5C (First) ends with the following “Thermation of the Federal Oil and Gas
Council shall take into consideration a fair repraation of the basic components of
the Iraqgi society.” This sentence is meaninglessradundant since the
“representative” members are there by virtue ofethities they represent, and thus
have nothing to do with the fair representatiothef basic components of the Iraqi
society. As for the three (though the number ctnddess) fixed-terms experts they
are supposed to be appointed on the basis ofdkpértise in the fields of petroleum,
finance, and economy. What should come first: eigerspecialisation and
professional competence or societal representatienobably this sentence was
introduced as part of the political compromised thak place in order to finalise the
draft of the Law and to approve it by the CountiMbnisters. But this sentence could
very well be the source of unnecessary conflict gererate inefficiency, and thus
constitute a serious weakness of DOGL.



As mentioned above FOGC has “Panel of IndependdwisArs” and can create “entities” if
it sees necessary. We shall deal with the Parstlthien discuss the creation of “entities”
afterward.

Panel of Independent Advisors

Article 5 (C-Sixth) mandated the creation of a “Blaof Independent Advisors”, it says

“To assist the Federal Oil and Gas Council in reng) Exploration and Production

contracts and Petroleum Fields’ Development pldresCouncil relies on the assistance of a

panel called the “Panel of Independent Advisorsit thcludes oil and gas experts, Iraqis or

foreigners. The Council shall decide their numbBéey should be qualified and have a good
reputation and long practical experience in Exgloreand Production operations and in

Petroleum contracts, and they should be chosenumaaimous decision of the Council and

contracted for a year, which can be extended. EmelPof Independent Advisors gives its

recommendations and advice to the Federal Oil aasl@uncil on issues related to
contracts, Field Development plans, and any otdlated issues requested by the Federal Oil
and Gas Council.”

The inclusion of this panel in the draft law is towersial and could generate resentment,

rejection and cast serious doubt on the entire F@Q@Lthe law itself.

First, what exactly an “independent advisor” cobddin the context of this Law, the prime
functions of FOGC and above all the importanceatfgdeum for the Iraqi economy and
society? An independent, or indifferent, when adsireg maters of interest to the Iraqi
economy vis-a-vis a contractor at the time when R@&d FOGC itself aim “to
provide maximum returns to the people of Iraq”. \\du& the objective criteria
available to FOGC to assess the “independencyie@bpinion expressed by the
“Advisor” before relying on them when making viticisions that have serious
repercussions on Iraq’ interests? Finally, howatieisor can be an independent to his
employer and payroll master?

Second, the fact that these advisors can be éitlagis or foreigners” the possibility of
FOGC is advised by foreigners-only is very highthig occurs it will definitely erode
the image and reputation of FOGC, question itgniiy and patriotism and seriously
tarnish the legitimacy of its decisions.

Even if this paragraph of the Law is amended biaepg the word “or” with “and” to
allow for a joint panel of advisors, the probalilitf foreign dominance could be high.
(The Arabic version also use “or”) The conclusitherefore, DOGL has furnished the
possibility of having FOGC assisted wholly or ldxgey foreign advisors.

Third, the advisors “should be qualified and hawymad reputation and long practical
experience in Exploration and Production operatems in Petroleum contracts, and
they should be chosen by a unanimous decisioneo€thuncil and contracted for a year,
which can be extended.”

Example of the operational questions that are agiekiere are: who will and have the
competence to check these qualifications of theigoradvisors and verify their
credentials? Who will prepare the short list anddret the interviews? Will it be a
foreign recruitment agency, the Iraqi embassieF@GC itself? What are the
precautions and safeguards against possible atfdtr of advisors with hidden political
agenda and/or financial interest? And with congrdat business worth billions of
dollars how can FOGC be assured of the integrithe$e advisors and their
recommendations regarding related contracts? kjfadw feasible and productive is it
to recruit such advisors for a short term of onarythough with a possibility of
extension, and what are the consequences of sepheint turnover?

Forth, the “Panel”, according to Article 5 (C-Sixts mentioned above, is “to assist” “gives
its recommendations and advice to” FOGC. The Agtathts also that FOGC “relies on




the assistance of ” this Panel. Article 10 (D-Fastl Second) provides even further and
substantive power to the Panel when it obliged FQ&GSubmit” the initial contracts

to the Panel and “relying” on it when making a dearn on the contract. Moreover, this
advisory Panel becomes the ultimate decision makbrregards to all “Existing
contracts” concluded by and in Kurdistan Regiorobethis Law enters into force.
Article 40 (A), which at its end stats “The Pantlraependent Advisors will take
responsibility to assess the contracts referred tis Article, and their opinion shall be
binding in relation to these contracts.”

What are the justifications for providing this asimiy body with ultimate power to make
decisions? Why this additional authority to makedmmg opinion was granted? What
are the consequences of this Article on the palitiehaviour in Kurdistan Region by
concluding and signing as many contracts as p@sb#dore this Law enters into force?

The matter of this Panel raises good deal of simsp&nd many questions, which cast serious
doubt on its feasibility, usefulness and who wezhiihd it to begin with. The possibility of
total dependency on these advisors is real anddngtthis represents detrimental and sever
regulatory capture.

FOGC, according to Article 5 (C-Tenth) “may creatgities necessary for the
implementation of its duties.”

This paragraph is rather weak due to the word “naand absence of any reference to what
types of entities can be created by the Coundiltime or ad hoc, permanent or temporary,
within FOGC or outside it.

Considering the seriousness and diversity of thetfans and responsibilities of FOGC, as
shall be discussed below, on one hand, and thepeajpstructure of the Council, as discussed
above, on the other hand, make it evident thaabisence of specialized, professional and
permanent staff within well defined institution&iusture could definitely undermine FOGC
and leave it dependent upon very few advisors.

The structure of the former EERC could be relevaférence and starting point to create
permanent entities to provide the logistical suppmand do the day-to-day work of the
Council.

The creations of this full time permanent structaude the three experts, referred to
earlier, but they should be a permanent insteadfoled term appointment. A well-
established permanent structure replaces the “Pametiependent Advisors”, which should
be avoided definitely.

Role, responsibilities and functions of FOGC

DOGL entrusted FOGC with a wide range of and sutistiaresponsibilities, authorities and
powers. Hence, it has critical role in the futuevelopment of the petroleum sector, the
prospects of the national economy and the degrefeaxftive national control over these
significant and depleting finite natural resourdeseffect FOGC possesses excessive
authority and powers. Political scientists and meganalysts would say power corrupts, and
absolute and excessive power corrupt absolutely.

Briefly, FOGC according to Article 5 C- (Secondjdhgh (Fifth), (Seventh) and (Eighth)
“holds the responsibility of putting Federal Pestah policies, Exploration plans,
Development of Fields and main pipeline plans iasrdq, and ...to approve any major
changes in such plans and policies.”, “reviews @mahges the Exploration and Production
contracts that give the rights of Petroleum Openredi, “approves the types of, and changes
to, model Exploration and Production contractsahd selects appropriate model contract
types according to the nature of the Field or Esgilon area to provide maximum returns to



the people of Irag.”, “sets the special instrucsiéor negotiations pertaining to granting rights
or signing Development and Production contractd,saiting qualification criteria for
companies.” Furthermore, FOGC “is the competetitaity to approve the transfer of rights
among holders of Exploration and Production rigirtd associated amendment of contracts”
and with the Ministry of Oil are “responsible fansaring that Petroleum discovered resources
are developed, and produced in an optimal manrematie best interest of the people in
accordance with legislation, regulations and catra conditions as well as recognised
international standards.”

Obviously, entrusting FOGC with these significaggponsibilities shoulders heavy burden on
and daunting tasks before the Council. Considehegstructural and institutional weaknesses
of the Council, as discussed above, it could bg gptimistic to anticipate effective
performance of the Council. It is too risky also.

Furthermore, Article 13 (F-) mandates FOGC to deiee the period during which the
holders of an Exploration and Production right matain the exclusive right to develop and
produce petroleum within the limits of a Developmand Production Area for a period
varying from fifteen (15) to, but not exceedingetwy (20) years, and on newly negotiated
terms to grant an extension not exceeding fivey€ays. (The Arabic text is substantially
different from the English version mentioned abdwethe Arabic text no mention was made
to the 15 years but make it one period not exceelinyears. And the extension of 5 years is
subject to the approval of the Council of Ministacd FOGC)

To begin with the Iraqi oilfields are, in a compara sense, characterised with low
production cost per unit, high productivity weltsg reserves, geographically conveniently
located, and good quality oil. Oilfields of suchatjtative advantages under current
international oil market and prices should be depetl through total, effective, real and direct
national sovereign control and execution. The almovdract durations are totally not justified
for the Iraqi oilfields, as shall be discussedriate.

Moreover, authorising this non-elected organ taxgsaich a long duration for development
and production contract, without a prior approvahi any other entity in the country is
unjustifiable on what so ever ground. Knowing tigagtic magnitude of the financial returns
of oil contracts of such duration, this make FO®@@s entirety or any member therein a
target for corruptible attitude. Without properosig and vigilant checks and balances
surveillance system of good and effective goveraaP©GL could in effect create a
corruption-enabling environment. Internationalamtivities, as its well known, are full of
incidents of financial irregularities, corruptiondabribes. They are, after arms deals, the most
corruption-induced business.

FOGC under the proposed Law has sovereign powaes iis not answerable to any higher
authority. This should not be permitted and themvgntions and involvement of the
Parliament become an imperative and fundamentaeligi@. DOGL, therefore, should be
modified accordingly by suggesting real, effectitimely, and functional Parliamentary
intervention mechanisms.

In the midst of granting so much authority to FO®QGL contains some flaws,
contradictory and controversial provisions, whicé probably overlooked by its authors.
1- Although FOGC is who “reviews and changes the BEvgtion and Production
contracts that give the rights of Petroleum Opereti according to Article 5 (C-
Third), the Designated Authority/DA, not FOGC, wisaactually mandated to grant
extensions to the Exploration and Production catgrainder Article 13 B (2-) and



(C-). According to Article 13 B (2-) and (C-) theration of Exploration and
Production contract can be prolonged from an ing&iod of 4 years by two
extensions of two years each. Strangely enouglefeoence is there to FOGC
regarding such extensions before the Designatelohity grants them. This legal
ambiguity could generate conflict between FOGC tiedDesignated Authority. The
potential of conflict is real especially in northeegion since the DOGL defines, in
Article 4 (35), the Designated Authority to meahétMinistry of Oil, the Iraq

National Oil Company, or the Regional AuthorityRdgional Authority is the
authorized ministry in the Regional Government (@et4 (35)))

Worst still, under Article 13 (E-), a third exteosiof two years, and 4 years in case of
non-associated natural gas discovery, can be granteout even referring to who
grant this extension, neither FOGC nor the Desgghatuthority. The absence of an
authorising entity is another weakness of this Law.

Apart from this rather long duratiordarepeated prolongation, what is even more
disturbing is that serious and fundamental magach as land relinquishment are not
sufficiently dealt with by the Law. Article 13 (Dstats “All extensions shall be
subject to the provisions concerning the relingusht of Contract Areas in adherent
to the Petroleum regulations.” But what are théaetfoleum regulations” and who
will issue them, and when? Further elaborationhis ‘regulation” issue is provided
later on.

2- Similar overlapping occurs, under Article 14, betwehe powers of FOGC
and the Designated Authority regarding the Fielddd@pment Plan. Again this could
be a source of conflict, which could have impacti@contractual obligations and the
interest of Iraqg.

3- Another examples of a confused and weak dgaftinich generates multi-source
approvals between the Ministry of Oil and FOGC @aesent, for example, in Articles
22 and 26. Article 22 (B-) and Article 26 (A-) ndate the approval of the Ministry of
Oil when such approvals are the authority of FOGC.

4- Uniformity of approval procedure and approvingherity is lacking in DOGL. And
this could generate conflict of authority, whictuhave serious legal and
contractual consequences. As mentioned above Ak for example, indicates to
three different approvals by three bodies in oafdrierarchy: DA, FOGC and CoM.
Yet the lower in the hierarchy was not mandateskk authorization from the next
higher level! Another example is related to Arti82 (C-), which stats, “An outline
Decommissioning Plan shall be included in the Fizédelopment Plan submitted by
the Contractor to the Council of Ministers.” Butvaas said earlier all types of plans
are to be submitted to and approved by FOGC, ndt.Gdoreover, what is the
purpose that such plans be submitted to CoM? Andduibe “Contractor” submit
them directly to CoM or through which entity: FO@€a Designated Authority?
Article 26 (A-) provides another case of deutppprovals. It says “The Development
and Production of Natural Gas or liquid componeiné¢seof from a Non-associated
Natural Gas Discovery shall be subject to the apgdrof the Ministry of a Field
Development Plan supported by signed agreemewi($hé¢ sale of Natural Gas from
the Discovery and approved by the Council of Miist” Again MoO and FOGC
approves the same Field Development Plan. Furthern@mM approves the
agreement(s) for the sale of Natural Gas. Why Cppt@ves these agreements only
not all other contracts is not clear or justifiadough DOGL, though in terms of
magnitude and significance Iraqi fields are oilfiethan non-associated gas fields.

Third: Types of Contracts, legal and fiscal régimes



DOGL identifies and gives substantial space arehtitin to Exploration and Production
Contract only. This is evident by the repeated moenf this contract and its rights holder
throughout DOGL. The term “Exploration and ProdactContracts” was mentioned ten
times and the term “Exploration and Production Caxtt was mentioned four times
throughout DOGL. However, DOGL mentions once anoteéen “Exploration and
Development Contracts” in Article 5 (D-Eighth), whisays “The Ministry has the right to
execute contracts related to Oil and Gas suppiycs other than those covered by
Exploration and Development Contracts”. (Most hk#iis was a typing error, since the
Arabic version refers to Exploration and Product@ontracts. Hence in the following parts
we shall address the Exploration and Productionti@ots.) In this way DOGL has, in all
practicalities, trapped FOGC, the Parliament amdettitire economy to this one-only
Exploration and Production Contract and its threm®ls, as shall be discussed later-on.

Article 9 (A-) stats “The rights for conducting Reeum Operations shall be granted on the
basis of an Exploration and Production contraatd Article 9 (B- Fifth) says that the Model
contracts “may be based upon Service Contracty Blelelopment and Production Contract,
or Risk Exploration Contract..” Article 10 dealstiwihe negotiation stages of the Exploration
and Production Contract. Furthermore, any fieldefigyment could be done through
Exploration and Production Contract only if onecsly applies the definition of field
development plan provided by DOGL. Article 4 (14fides "Field Development Plan™ as “a
scheduled programme and cost estimate specifymgpbraisal and Development activities
required to develop and produce Petroleum fromeaifip Field or group of Fields by the
holder of an Exploration and Production contraotpared in accordance with this law and
the relevant provisions in the Regulations for &letrm Operations and the Exploration and
Production Contract covering that contract Area;”

At this stage we would like to deal with some d thfficulties, ambiguities and problems
regarding this Exploration and Production Contract.

1- DOGL, as mentioned earlier, has four Annexes. Bigfded in Annex 1 are presently
producing, those in Annexes 2 and 3 are “Discovebetinot yet developed and
Annex 4 is for “Exploration areas”. This would ingghat all “not discovered” fields
should be listed in Annex 4. Logically, this meanat fields in Annex 4, not those in
Annexes 2 and 3, should be the subject mattenif@&xaloration and Production
Contracts. Otherwise what is the rational, or titeriest of the people of Iraq, to offer
an already discovered field for Exploration andd@iciion Contracts? In the substance
Annexes 1, 2 and 3 where mentioned in Articlesd &rhowever, no reference was
made to Annex 4, which one expect to see it agidia focus of the exploration
contracts. DOGL does not provide explicit defmitiof a “Discovered” field,
however, with the assistance of the definitionSn§covery” and “Exploration”
under Article 4 (1-) and (9-) respectively one safely conclude that such discovery
was established by seismic, geological, geophysitdlother means including drilling
of exploration, delineation and appraisal wells.other words, fields that are
discovered but not yet developed (i.e., thosedigteAnnexes 2 and 3) should not be
offered at all for Exploration and Production Cauwts. It is technically illogical and
legally contradictory to look at a discovered fialsla matter for exploration. If needs
be the Law should consider two types of contrdexgloration and Production
Contracts, which are specifically for the “Explooat areas” in Annex 4, and
Development and Production Contracts, which areipally for discovered but not
yet developed fields that are listed in Annexes@ & Then the Law should mandates
FOGC to select “Model Contract” for each of these types and clearly defines the



fundamental parameters of the legal, fiscal andrtieal regimes of each “Model
Contract”.

DOGL creates contradictory situations regardingdiseovered but not developed
oilfields, which are allocated to INOC. Article 8- stats “The contract shall be
entered between the Ministry (or the Regional Adtiipand an Iraqi or Foreign
Person, natural or legal,..”

This means that only the Ministry of Oil and/or RRegional Authority are authorised
to conclude exploration and production contractdtie fields listed in annexes 3 and
4. It could also imply that INOC is exempted fromnot permitted to enter into such
exploration and production contracts to developfited listed within Annex 2.
However, Article 10 (A-) indicates to totally difient implications by stating “The
Ministry, the INOC, or the Regional Authority, basen their respective specialties
and responsibilities, and after completing inipebcedures for granting rights as
indicated in Article 9 there will be an initial siotng of Exploration and Production
contracts with the selected contractor.” So thische 10 (A-) obliges INOC also to
conclude these Exploration and Production contrédaisther cause of concern and
confusion could be created, by Article 6 (B- Segpneharding the fields allocated to
INOC according to Annex 2. Atrticle 6 (B- Secomndjich stats that INOC
Participation in the Development and Productiodis€overed and yet not developed
Fields mentioned in Annex No. 27, clearly impliést the oilfields listed in Annex 2
are not exclusive for INOC, though they are alledab it as the title of the annex
indicates. And if this is the case why then théslel$ in Annex 2 were allocated to
INOC? It should be mentioned that the Arabic versibthis Article 6 (B- Second) is
substantially different from this English text. Tpeper translation of this Article 6
(B- Second) from Arabic into English would read (@ép, administer and operate
the discovered and not developed fields, whichalloeated to it and mentioned in
Annex no. 2" The difference between the two tegteriormous in implication!

But again, Article 12 (B-) keeps the confusion atisg “The Exploration and
Production rights with regard to existing produckiglds are hereby given to INOC,
and also the granting of additional Exploration &rdduction regarding not yet
developed Fields to be implemented by the Feddtar@ Gas Council in accordance
with Article 6 and Annex No. 2 of this Law”

The ambiguities surrounding INOC are not limitedHe oilfields listed in Annex 2,
but also to presently producing oilfields listedAinnex 1. The ambiguities are related
to the application of Article 8 (A-). This Articlgtats “restoring and increasing
Production related to existing Fields, INOC is @yerator and is authorized to
directly sign services contracts or administratieatracts with appropriate oil or
services companies” Does the sentence “is authibtdirectly sign” mean by this
Law without further authorization from FOGC or ndtyes then the referred to
“services contracts or administrative contract&’ different from those Model
contracts, which are supposed to be approved byd-@senvisaged under Article 9
(B- Fifth), and INOC has to formulate its own mof®l these two types of contract.
But if not, and INOC needs to have the authorizatbFOGC then INOC will have
two problems: the first is how legal and logicaiti® apply a Model service contract
of an Exploration and Production contract to arady producing oilfield? And
second the “administrative contract” mentioned a&biswnot among the three Model
contracts, as the following paragraph (3) illugsatAnother serious legal flaw of this
Law is identified in the above mentioned Articlé/) when it stats “INOC is the
Operator”. But the “Operator” was defined in Aréct (23-) to mean “the entity



designated by the Designated Authority, in consioitawith the holder of Exploration
and Production right, to conduct Petroleum Openation behalf of the latter;” The
relevant question here is if INOC is the “Operation”the presently producing
oilfields who is then “the holder of ExplorationdaRroduction right” for these
oilfields?

Article 8 (B-) adds another flaw of DOGL by ignogitNOC when it says “The
Ministry, and after coordinating with Regions amdducing Governorates, and in
adherence to Article 9 of this Law, is to propasé¢hte Federal Oil and Gas Council
the best methods to develop the discovered butgtedeveloped Fields.” Again strict
interpretation and application of this paragraplhefsaid article excludes INOC from
such an important coordination.

The Models for Exploration and Production contractslimited to three only.
According to Article 9 (B-) Fifth, the model contta “may be based upon Service
Contract, Field Development and Production Contr@acRisk Exploration Contract”
DOGL, though, does not provide any specific infotioraon the characteristics of
these three models and their applicability, or edetne them. This is left to FOGC
and the Ministry of Oil. According to Article 8 (£“The Ministry prepares model
Exploration and Production contracts to be apprdwethe Federal Oil and Gas
Council and to be appended to this law”

Article 8 (C-) is good and posses significant intpaoce. Once these model
Exploration and Production contracts are approweB®GC they have “to be
appended to” to this Law. This has two importanplications: the first is that the
Parliament will have the chance to review, debatg d find them suitable, approves
these model contracts since they become integpateehnd-parcel of the Law. The
second is that these models become known so tkeatamassess and evaluate them
critically and properly. The worrying thing thoughthat the Arabic version of this
Article 8 (C-) does not contain “and to be appenttethis law”

It should be mentioned at the outset that the lagdlfiscal regimes for each of these
three model contracts could vary substantially.gkdogly, the administrative,
negotiation, implementation, monitoring, auditimglaother requirements are also
different. Under Service Contracts, oil companiesengaged as contractors to
provide technical, financial and commercial sersiaad in return are entitled, in the
event of a discovery, to cost recovery and a fbée.f€e may be payable in the form of
a guaranteed supply of a quantity of oil at a dist@rice or a share of the sale
proceeds of the oil. In the Development and PradndTontract, a foreign company
would develop and operate an oilfield for a fixemtipd. After that, operational
management would be taken-over by the state oipemy, but with the same foreign
company providing services under a Technical Sergreement for an agreed-upon
duration, during which the company also has a righituy oil — either at market price
or at an agreed discounted rate. Finally, in a Eigloration Contract model, a
foreign company invests capital in exploration\atiés in a defined area, and when a
petroleum discovered, the company develop the &altiwhen production begins
reimbursing its invested capital (from oil salgdls a fixed fee (in cash or product)
per barrel of oil/gas produced during an agreedaypiods. The company can thus
increase its revenues and profits by increasingatesof production; on the other
hand, the company carries the risk in case no leeimowas commercially discovered.
Regardless of the name and type of the model ttigHat they are for an Exploration
and Production Contract, this by itself could pd®/strong indication that this



Exploration and Production Contract is nothing &tidorm of Production Sharing
Agreement/PSA, though the authors DOGL had clewarbided making reference to
this type of agreements. A typical economic comjpagassessment of Production
Sharing Agreements with other régimes would indisdab how detrimental they are to
the national interest of the host countries no endtow favorable the financial terms
of these agreements such as the royalty, the bentiegovernment share in the
“profit oil”, the magnitude of taxes on the compashare of the “profit oil”, etc.

DOGL, in Articles 33 and 34, outlines the fiscajirdes, which the holder of
Exploration and Production rights adhere to andguaprdingly. These include
royalty, Property Contribution and the Propertyngfer Tax (SISA), municipal and
local taxes, and the taxes provided for in the tnedax Code. Surprisingly though
two financial items, signing bonuses and produchionuses of Petroleum contracts,
were not included in these fiscal components buttineed somewhere else- in
Article 11 (B-).

Among these financial variables royalty is the aitdyn, which is quantified, by
Article 34, at (12.5%) of Gross Petroleum produfrech the Development and
Production Area. These two articles do not prowdg information on the financial
entitlements or returns to the investor (the hotfdExploration and Production
rights). These will be quantified in all model c@uts as mentioned in Article 9
(Fourth: 4-An appropriate return on investmenthi® investor; and 5-Reasonable
incentives to the investor for ensuring solutiortsol are optimal to the country in the
long-term related to a-improved and enhanced regobetechnology transfer, c-
training and development of Iraqgi personnel, d+ogtiutilisation of the infrastructure,
and e-environmentally friendly solutions and plans.

The first issue regarding the above mentioned comapis of the fiscal régimes is
related to why DOGL has quantified the royaltyred stated fixed amount, and what
are the foundations of selecting this magical nunatb¢12.5%)? Does that indicates
that the author(s) of DOGL had in their mind thedRiction Sharing Agreement/PSA
as the base for all the three model contracts? igsnell known oilfields differ in

their economic value due to their potential: sind productivity of the field, the type
and timing of the enhance recovery mechanisms,rgebg and location, geological
and geophysical characteristics of the resendodr guality of the crude in terms of
API, sulphur and metal contents, pour point, etotiiermore, fields in Annexes 2 and
3 are, as mentioned above, already discoverednandparticulars are presumably
known, while those would be discovered in the Eragtion areas (Annex 4) are not
known. How then the same royalty apply to all?

The second issue is related to the items mentionAdicle 9 (Fourth 5-). All of these
items represent typical and ordinary contractuéibabons on the part of the foreign
investor. Why DOGL then provides incentives to filieign investor to adhere to and
comply with its own contractual obligations? A pisign such as this is very
counterproductive indeed and detrimental to thigetdls and the Iragi economy. In
this sense this Article 9 (Fourth 5-) contraveresgrovisions of Article 17, which
deals with conservation matters and good businessipes, and Article 15 (D-)
regarding training and transfer of technology, @&i9 (C-) and Article 31 on matters
related to the environment.



The third issue relates to what seems to be a clsopyuinkage between
“exploration” and “production” phases as if theg anutually inclusive and essential
for the validity of a concluded “Exploration andoBHuction contract”. This rather rigid
and one-only type of contract had created two gerjous problems. The first
problem, since DOGL permits three Model contractdlie “Exploration and
Production contract”, it in fact prevents the Iragntracting side (as defined in Article
10 (A-), save the ambiguities and contradictiorinesfd to earlier) from seeking
separate contracts with separate contractors tr ethe two phases, exploration
and production. Furthermore, the Iragi concernetymannot conclude, for example,
a “Buyback Contract ” or/and “Risk Service Conttaethich are generally provide
more favourable terms to the host country, Iragnttihe proposed three Models of the
“Exploration and Production contract”. Theoretigaby limiting the options for
developing Iraqg’s petroleum production sector letneecountry with “nationalisation”
as the only viable way-out from disadvantageouspt&pation and Production
contract” regardless of the adopted “Model”. Angs thrings us to deal with the
second problem facing such contract, namely thaiattbn.

DOGL, Article 13, provides a surprisingly long dtioa for an “Exploration and
Production contract” by practically splitting sughration into two phases.

Exploration phase, which has initial period of nmaxm four years extendable to 10
years, in case of a commercial oil discovery, ahgdars, in case of a non-associated
natural gas commercial discovery. The second pisdse development and
production, which could vary from 20 to 25 yeaiihére is substantial difference
between Arabic and English texts regarding thetthmand extension approval) As
mentioned earlier, except the “Exploration areasAnnex 4, all other fields listed in
Annexes 2 and 3 are already discovered. In this wdy and what are the justification
to granting such a long period for conducting exgion activities in the areas
covered by Annexes 2 and 3? And what precautionSE®as in case one foreign
company has more than one “Exploration and Prodaaontract” in different parts

of the country, schedules or even manipulatescjoeation programs to serve its
interest other than the requirements “for ensutirag Petroleum discovered resources
are developed, and produced in an optimal manreematie best interest of the
people..” referred to in Article 5 C (Eighth)?

Another serious concern is related to the unjestifunreasonable and “investors’
biased” length of the production period (Article (E3)). As mentioned earlier the
gualitative features put the Iraqi oilfields amonte most rewarding fields
worldwide. From our own experience in feasibilitydies at INOC, most oilfields
recover their capital investments in a very shertqu of time. Hypothetically, if we
assume that Irag needs $30 billions of investneirtdrease its petroleum production
to a level of Gmbd(million barrels per day), and is able to borréwstamount at 10%
interest payable over 20 years, then the annuat @md) cost of repaying that amount
and the accrued interest would be $3,5 billionvéfassume further a similar annual
amount to cover other operating and transport tbest the total annual cost would be
$7,0 billion. A production capacity offabdgives production of 1.75 billion barrels
per year (of 350 working days leaving the remairaaghut-downs for maintenance),
and FOB production cost of $4 per barrel. The diifee between the prevailing price
of oil and the stated cost per barrel represeneéaeting, or call it economic rent if
you wish. The higher is the price the higher isrdr@. With $50 per barrel the entire
borrowed amount would be repaid by four months petidn, plus few days to cover



accrued interest. At $80 per barrel a productionmflays would be enough to repay
the borrowed amount. So if the loan agreementebtirrowed $30 billions contains
an acceleration clause, which permits early paysmetth or without penalties Iraq
would be able to repay its debt during the firgtrabnths after it had develop the
production capacity to tbd

Therefore, with the current price of oil and sudbwa production cost one can easily
arrive at two conclusions: how profitable are tregl oilfields, and how fast an
investment in the Iraqi oilfields could be recowkrender the light of this
hypothetical, but very possible and realistic, aiton one would question the wisdom
of not pursuing the development of oil producti@apacity through the national-
execution option by Iraqi entities only, and alsstion why DOGL offers such a
long production period that could reach 25 year®teard the foreign investors
generously for what!

Fourth- Efficiency, Conservation and Environmentalconsiderations

In more than one occasion DOGL refers to the maeticabove considerations. Article 7 (A-
), for example, refers to the “Good Oilfield Praets and Good Pipeline Practices”. However,
Article 4 (4-) defines Good Oilfield Practices imaher weak and diluted way, to say “all
those practices related to Petroleum Operationisatieagenerally accepted by the
international petroleum industry as good, safejrenmentally friendly, economic and
efficient in exploring for and producing Petroletimihe words “ that are generally accepted”
do not necessarily mean “best practices”, whiclukhbe used in this type of business. With
the increasing emphases on and attention to thieoanvent protection measures on one hand
and the repeated serious polluting incidencesebthexploration and production activities

on the other, the tendency is to adopt the “best’the “latest” measures. Unfortunately,
there is a discrepancy between the Arabic and Bmgtkrsions. While the definition in both
texts are compatible and alike, the Arabic versises “Optimal methods in the oil industry”
and the English version uses “Good Oilfield Praagicand in Article 4 (5-) the Arabic

version uses “Optimal methods in pipeline-netwoknagement” and the English version
uses “Good Pipeline Practices”

Flaring gas is an issue, which involves consideratiof the efficiency of the operation, the
conservation of this vital resource and the daniiagguses to the environment. In fact the
Law correctly calls for optimal utilization of natl gas, in Article 24 (B-). However, it fails,
under Article 25 (B-), to compel for the optimailiaation.

Article 25 (B-) stats “The flaring of Associated tNeal Gas shall be kept to a minimum. It
shall not be permitted beyond a maximum periodn&f (1) year during which measures shall
be completed to utilise the gas or deliver it toaninated government entity”

Let us put this article in operation. Instead ofasting in gas utilization the holder of the
Exploration and Production rights “deliver it tmaminated government entity” pursuant to
the referred to article. In this case there aredptions: either the investment and cost of
optimal gas utilization is practically transferredthe Iragi government or the gas would be
flared. In both options the adherence to this lertielived the holder of the Exploration and
Production rights from what should constitutes mati@ctual obligation.

Article 31outlines what the holders of Exploratimmd Production rights should do regarding
the “Environmental Protection and Safety”. Nevelghs, the said article did not spell-out the
monitoring mechanisms or the monitoring entity ns@we compliance, or what are the legal
measures or remedies in case of non-compliancet IMeky, and hopefully, the Model
contracts and actual contracts would deal withehmeatters, but this remains to be seen!



Fifth : The Petroleum Revenues

In Article 11 DOGL deals, in a rather superficiayy with petroleum revenues. The inclusion
of this article, which might have been a resulpolitical pressure, is irrelevant, unnecessary

and adds more confusion to an already weakly stredtlaw. It is more appropriate to delete

this article from DOGL than keeping it, for thelaling reasons:

1- In paragraph (A-) of the said article, DOGL re-gtes what have already been
established in and by the Constitution regardirega¥nership of Oil and Gas
resources, the distribution of its revenues, aedibnitoring of federal revenue
allocation, as the same paragraph admits. Sinc€dhstitution is, legally and
constitutionally, supreme to DOGL so what are theita of such repetition;

2- From a “division of labour” perspectives and relesyaof the subject matter,
petroleum revenues as well as any other federahteas falls under, regulated by and
governed through an another more relevant fedegalation. Namely Financial
Revenue/ Resources Law, which is currently undesiceration;

3- Politically speaking and for the benefit of an egieg young democracy a good
(federal) citizenship cannot be constructed orrévenue only. Taxation is as
important as entitlement to have an effective, dawatec and functional
representation. DOGL is not construed to deal witth rights and obligations;

4- DOGL, under Article 11, dose not provides any impdatation or monitoring
mechanisms of its own to ensure effective compbaiwen the two “Funds” (the Oll
Revenue Fund and the Future Fund) referred toragpaphs (C- and D-) of Article
11 they will be regulated by the forthcoming fine¢aw, as the same article
indicates. Furthermore, macro-economy, developrheatsiderations and the
International Compact with Irag/ICI, as well as gerg international obligations such
as debt and war reparations could have their impathow much revenues Iraq
could eventually have at it disposal. Obviously,®Os not the correct or suitable
avenue to deal with these issues.

Sixth: Petroleum regulations or “Regulations for PetroleumOperations”?

Throughout DOGL repeated reference was made todleeim regulations” dealing with
substantive and important matters. Article 34 (€),example, deals with the payment of
“Royalty” in cash and stats “it shall be calculatestording to the prevailing Market Price in
accordance with Petroleum Regulations”. Thereftirmaters relating to what market price,
spot or forward, for what type of crude, in whatremcy USD or Euro etc will all be dealt
with in accordance with these petroleum regulations

The principle of area relinquishment during thelesation phase of an Exploration and
Production contract is also left to the petrole@gulations according to Article 13 (D-),
which says “All extensions shall be subject tophavisions concerning the relinquishment of
Contract Areas in adherent to the Petroleum reiguisit’

Relinquishment of contract areas, whether it is daéory or voluntary, has a crucial role for
the government in ensuring that the holder of engtion contract do not hold onto acreage
unnecessarily, depending on the size of the cardraa, the duration of contract rights, and
other provisions of the related contract.

Article 14 (K-) obligated the holders of Exploratiand Production Rights to “Collect,
organise and maintain in good condition usable ftata all phases and on all aspects of
Petroleum Operations in accordance with this Lad aith Petroleum regulations,”

Having said all the above, the questions now asédliPetroleum regulations” referred to in
the mentioned above articles the same “RegulafmmBetroleum Operations”, which



according Article 27 are to be issued by MoO, amg veferred to in Articles 14 (A- and D-),
and Article 39 (A-) or not? If they are the samerthvhy DOGL did not use a unified
terminology instead of two or even more to refeth® same regulations? But if they are not
the same, then what are they, who issue them ayd-¢lgulate what?

Monitoring is an important regulatory function hetMoO. The monitoring of all petroleum
operations to ensure compliance to laws, regulataomd contractual obligations is a very
broad and specialized function, which covers mapeats and terms. DOGL entrusts the
MoO with this task according to Article 5 (D- Seten This paragraph says, “The Ministry is
responsible for monitoring Petroleum Operationsrisure adherence with the laws,
regulations, and contracting terms. In additioitd@dministrative and technical monitoring
duties, the Ministry shall carry out verificatiohapsts and expenditures incurred by the
holders of rights to ensure correct and justifiedtaecoveries for the purpose of determining
revenues accruing to the Government. The Minidtgllghrough inspection, technical audits
and other appropriate actions verify conformandé Vegislation, regulations, contractual
terms and internationally recognised practices. Nliv@stry must coordinate with Regional
Governments and Producing Governorates to creat@aized entities that carry out the
above responsibilities instead of the Ministry”

Leaving aside the potential conflict with the CoMraferred to earlier regarding monitoring
or administering Petroleum Operations, the lastesere in the mentioned above paragraph is
worrisome. Considering the diversity, complexityldachnicality of these monitoring
responsibilities, how feasible is it “to create @pézed entities that carry out the above
responsibilities instead of the Ministry”? Wouldcbu'specialized entities” be created in all
“Regional Governments and Producing Governoraté#iat are the precautions against
tampering with vital matters such as cost and edjperes verification, revenue determination
etc, which has national interest implication? \iatlle monitoring role of the MoO be
decentralised or totally eliminated? And if it whilé totally eliminated who will deal with
these matters on the macro-unified level? Couldnmbiel “must” prompts Regional
Government(s) to set deadlines before the MoOeaterthese specialized entities otherwise
they go their own way to create them? (Though trebis text does not imply “The Ministry
must coordinate” rather “and the Ministry coordaiathe former question remains
legitimate)

Seventh: National participation

DOGL deals with the principle of national partidijea on two interrelated matters in a rather
dubious and cynical way

FOGC according to Article 5 (C- Seventh) “is thenpetent authority to approve the transfer
of rights among holders of Exploration and Produrctights and associated amendment of
contracts provided this does not adversely affeetational content including the percentage
of national participation.” What exactly the meapnof “the national content including the
percentage of national participation”? Are thesel&pation and Production contracts joint
ventures? Or they are Production Sharing AgreenfeBss with specified percentages for
the government and for the foreign right holder&viGusly the answers to these questions
will be known once the Model contracts are ready made public!

By Article 12 (A-) “The Republic of Iraq shall aiat achieving real national participation in
the management and Development of its Petroleuauress..”

DOGL, in fact, is all about opening the Iraqi pétton sector before foreign investors and
international oil companies. The logical conseqedsa real, effective and prolonged



reduction in the national management of the cotspgtroleum resources. Therefore, this
Article 12 (A-) is nothing but an empty rhetoric.

The effective national control on petroleum researavhich DOGL defiantly erodes, was
consolidated through three political regimes: Lanwo81961, under Qasim régime,
reclaiming the unexploited areas of the Iraq Petnoi Company’s concession; Laws Nos. 97
and 123 of 1967, under Arif régime, which gave IN(@Gtablished in 1964) wider powers
and the exclusive right to develop the giant N&ttimaila oilfield; and, under Al-Baker-
Saddam régime, the complete “nationalization” éfdoring 1972-75 and the subsequent
consolidation of national control over all petratevelated activities.

Eight: Regulating the form and manner relating to “Grant of Rights”

Article 9 is important and operationally very compkince it deals with “Grant of Rights”.
Paragraph (D-) of the Article stats “The Designadehority is to regulate the form and
manner in which rights are granted under this Agtic a manner consistent with this law and
the regulations of the Federal Oil and Gas Council.

Operationally there are three designated authsrifie mentioned earlier they are, according
to Article 4 (35 and 36), the Ministry of Oil, INQ®r the Regional Authority, which is the
authorized ministry in the Regional Governmentwiich one of them will “regulate the

form and manner in which rights are granted” uridgicle 9? Could this mean that each
designated authority “regulate the form and mamme&rhich rights are granted” for the
Exploration and Production contracts it concludef® K this is the case, then is there a high
risk of discrepancies in the competency and pradaatism of these three designated
authorities and their conducts, which might compeanthe national interests, and may create
multi-tier system? Would the granting of the RegiloAuthority, pursuant to Article 5 (F-
Second), the competency to “Carry out the licengirugess regarding activities within its
respective Region related to Exploration and Prodnof discovered but undeveloped Fields
mentioned in Annex No. 3” practically create suahuwati-tier system?Dose this generates a
conflict of mandate, authority and territorialitnang these three designated authorities? Or
could it create a bandwagon effect, where eaclgdatad authority expects the other ones “to
regulate the form and manner in which rights aentgd”? These questions illustrate what
the ambiguity of the law could generate on the gbu

Ninth: The Council of Ministers and the administration of Petroleum Operations.

CoM, pursuant to Article 5 (B. Second), “administére overall Petroleum Operations”

It is indeed unrealistic to expect the CoM to utales administrative function on the variety
of activities at the fields level. This becomesratantly clear once we know what “Petroleum
Operations” really include. Article 4 (19-) defin#2etroleum Operations" as “all or any of
the activities related to Exploration, Developméhduction, separation and treatment,
storage, transportation and sale or delivery ofdRaim at the Delivery Point, Export Point or
to the agreed Supply Point inside or outside leagl, includes Natural Gas treatment
operations and the closure of all concluded aat;t

Obviously, and from the above definition one cagidally expect hundreds of activities,
which are and can be performed throughout all tbeseations. Accordingly, the
“administrative” functions of these activities dhe responsibilities of the executing entities
on the ground. Furthermore, there are multiplel&egEadministration depending on the
nature of the activities. Some of the activities performed by Iraqi entities while others by
the foreign contractors in accordance with theteeland concluded contracts. How logical
and realistic is it that the CoM administers thegerations? What are the mechanisms and
modalities to effectively and productively execateh administrative function? Would this
lead to a very rigid centralization? Could this gexte a serious and repeated conflict of



responsibilities between the center and the pernypbiethe petroleum operations? (The
Arabic version of this article though differs slighfrom the English text and implies “overall
supervisions of the petroleum operations”, it néwaess dose not alter the picture or the
understanding.)

Tenth: The Corporate Social Responsibility/CSR and Foreig Direct Investment/FDI

The Iragi economy and the oil sector need FDI,iagdould be encouraged. Using UNCTAD
terminology the TNCs/ Transnational Corporatiorestae main vehicle for FDI. Statistics
shows that Iraq was deprived for decades from lx@mgfrom FDI. However, The presence
of FDI and TNCs is not problems free. Far fronflitle holders of the Exploration and
Production contracts and related rights should iedsigictly not only to their contracts with
the Iragi entities but also to a variety of intdroaal norms and standards. These are dealt
with in the increasingly recognized Corporate SldResponsibility, the UN Global Compact,
best business practices and good deal of mora¢#mchl conducts etc, and the role of Civil
Society Organization/CSO in maintaining these stathsland observing TNCs’ compliance
with them.

Anticorruption, for example, is one of the basiecnpmnents of CSR.

DOGL provides, through Article 37, provisions regjag anti-corruption. In addition that
these provision are very brief, they are also nmltlne by using expression “may” in case of
violation. With such formulation they do not comste serious deterrent against corruption.
However, what matters are not DOGL but the antigation law, transparency and other legal
measures adopted in the country. What should bermrdrared and emphasized at is that
international petroleum industry is characterizethwomplex corruption practices and
tendencies, and national anti-corruption legistegiand legal frameworks of the host
countries might not be sophisticated and devel@medigh to encounter and discover
corruption cases in due time. The elapsed of tintkchanging the ownership or even the
existence of the entire foreign company would lithé recourse advantages of litigation
regarding a corrupting action. The possibility btisiness laundering” through complex
operations of M&A (Mergers and Acquisitions) islraad happening to get away with the
responsibility and corresponding liabilities inagbn to financial irregularities and corruption
cases.

In Iraq, corruption-induced environment had beegrettably, spreading, as many reports had
already confirmed, and this makes petroleum relagggor positions highly susceptive to
corrupting pressure.

Generally speaking DOGL provides very little rooon the mentioned above international
norms and standards and their governing instrum&hte is a need, therefore, to
incorporate these standards one way or the othibeDOGL itself. If this is not feasible,
then incorporating them in the Model contracts emtthe Regulation for Petroleum
Operations becomes imperative, fundamental an@m@npount importance to protect the
Iraqi intersts.

FDI, on the other hand, requires enabling and cordienvironment. And one of the
fundamental components of such environment isdballpredictability. Vague,
unharmonious, unclear and ambiguous legal framewonistitutes real and formidable risk
for foreign investors. Legal scholars and FDI pssfenals would advice that ambiguity
reduces predictability, and reduced predictabifitreases risk.

In more than one aspect DOGL might generates sehegal predictability problem and
uncertainties, especially with regards to the gnaas between Federal and Regional powers
and authorities.



Concluding remarks
This review and assessment would lead us to coachalfollowings:

1.

DOGL as it is suffers from serious structural wesdses, inflicted with many
ambiguities and contains too many flaws. In shidnas more demerits than merits,
and could generate serious and conflicting integbians and exercise of authorities;
It seriously and effectively undermines the Constinal role of the Council of
Representatives in having the final say on Cordgrtwt have direct consequences on
the interest of all the Iraqgi people. If the Colind¢iRepresentatives approves DOGL
in its current version, the Council will definitetip great injustice to itself and betrays
the trust of the people they represent;

FOGC, un-elected organ of the Executive Branch, grasted sovereign powers and
authority, which structurally and functionally, ddibe detrimental to the interests of
the Irag economy. Considering the possibility th@GC depends on foreign advisors
is very real, the risk could be extremely high;

The proposed Law suggest one-only Exploration anduttion Contract, which has
three Models. Though the DOGL dose not admit i§ tpe of Contract and its three
models are in reality nothing but a version ofkhewn Production Sharing
Agreement;

By adopting one-only Exploration and Production €act, DOGL imposes what
seems to be a compulsory linkage between “exptoraand “production” phases as
if they are mutually inclusive and essential fag tralidity of a concluded

“Exploration and Production contract”. Such linkaayeduces surprisingly long
duration for the concluded contracts, which coelaich 37 years;

The qualitative features put the Iraqi oilfields@rgst the most rewarding fields
worldwide. Under the light of a hypothetical, bary possible and realistic, case Iraq
would be able to repay a debt of $30 billion asdaitcrued interests, needed to
develop a production capacity ohtbd within a period of 75 to 120 days if oil prices
ranges between $50 to $80 per barrel. One wowddtaun, therefore, the wisdom of
not pursuing the development of oil production @yahrough the national-
execution option by Iraqi entities only, and alsstion why DOGL offers such a
long duration to reward the foreign investors gensly;

. DOGL deals with INOC in an apparent confused antredlictory fashion. Unless the

identified weaknesses are dealt with, the expdcteds for INOC and MoO and the
“Regulation for Petroleum Operations” are propeiigfted, it would be unrealistic to
expect this DOGL to constitute suitable base famsfederal petroleum policy. Let
alone contributing to sustainable development enabuntry, and the optimal
utilization of this depletable and finite petrolewesources.



